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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Sri K.C. Boro, A.J.S.  

Ref: G.R. Case No.936/16   

              State                      

              -vs-  

        Dhiraj Kalita        ….......  Accused person.  

u/s-279/338/427 I.P.C.  

EVIDENCE RECORDED ON     : 05.09.17, 23.11.17, 13.02.18, 27.03.18,          11.05.18 & 17.11.18. 

ARGUMENTS HEARD ON :  26.03.19. 

JUDGMENT DELIVERED ON :  04.04.18. 

ADVOCATES APPEARED: 

For the State  :  Mr. R. Patowary, A.P.P. 

For the Accused :  Mr. G. Barman, Mr. R. Kr. Nazir, Ld.    

    Advocates. 

 

                            J U D G M E N T 

1.   The prosecution case, in nut shell  is that an F.I.R. was filed on 

23.06.16 in Nalbari Sadar PS by the informant Manikankana Medhi against the 

driver of the Achiever vehicle bearing Chassis No.MBLKC10ETGGE00673 and 

Engine No.KC10EFGGE00673 alleging inter alia that on 21.06.16, at about 7.00 

pm, in the evening, her father Sri Dilip Medhi came to Nalbari from his residence 

by riding his motorcycle bearing Regd. No.AS 14 D 9405 and when he stopped in 

front of Tahbildar Pharmacy, the above mentioned vehicle being driven rashly and 



G.R. Case No.936/16 

 

Page No.2 of 10 

negligently which was proceeding from the opposite direction hit his father due 

to which her father sustained injuries on his right leg and right hand and on 

other parts of his body. The informant further alleged that due to the accident, 

his motorcycle also got damaged. Immediately, the victim was admitted in SMK 

Civil Hospital, Nalbari by the locals and as his injuries were grievous, he was 

shifted to Guwahati and accordingly, the victim was admitted in Downtown 

hospital. Hence, the case. 

2.   On receiving the case the Nalbari P.S. registered Nalbari P.S. Case 

No.423/16 u/s-279/338/427 IPC and started investigation. On completion of 

investigation the I.O filed charge-sheet against accused Dhiraj Kalita u/s-

279/338/427 IPC. 

3.  In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-279/338/427 I.P.C 

and the particulars of the offences u/s-279/338/427 I.P.C. were read over and 

explained to the accused person and he was asked whether he would plead 

guilty of the offences charged or claimed to be tried. He had pleaded not guilty 

and claimed to be tried. 

4.  During the trial the prosecution side examined ten (10)  witnesses 

including the I.O. and M.O. The 313 CrPC statement of the accused person was 

of total denial. The defence side declined to adduce any evidence. 

5.   I have heard the argument of both the sides.   

                 

               POINTS FOR DETERMINATION  

 • Whether accused Dhiraj Kalita on 21.06.16, at about 7.00 pm, in the 

evening, at Hajo-Nalbari road, in front of Tahbildar Pharmacy under Nalbari PS 

which is a public way, drove a Achiever vehicle bearing Chassis 

No.MBLKC10ETGGE00673 and Engine No.KC10EFGGE00673 in a manner so rash 
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as to endanger human life and thereby committed an offence punishable u/s-279 

I.P.C. 

 •      Whether the accused on the above mentioned date, time and place 

caused grievous hurt to one Dilip Medhi by colliding him by driving a Achiever 

bike bearing Chassis No.MBLKC10ETGGE00673 and Engine No.KC10EFGGE00673 

so rashly as to endanger human life and thereby committed an offence 

punishable u/s-338 I.P.C. 

 •      Whether the accused on the aforementioned date, time and place 

committed mischief causing loss or damage to the victim's motorcycle bearing 

Regd. No.AS 14 D 9405 to the amount more than Rs.50/- and thereby committed 

an offence punishable u/s-427 I.P.C. 

 

     DECISION AND REASONS THEREOF : 

6.       PW.1 Manikankana Medhi, informant stated in her evidence that on 

21.06.16, at about 7.00 pm, her father proceeded towards market from her 

residence by riding his bike. Then, she got information that her father had met 

with an accident at Jilikani chowk near “Tahbildar pharmacy”. The locals took her 

father to SMK Civil Hospital. She went to SMK Civil Hospital and met her father. 

Her father was referred to Down Town hospital. The litter finger of the right foot 

of her father was separated. Her father had undergone operation twice. Her 

father took treatment for about 1½ - 2  months. She heard from her father that 

one A/E bike coming from opposite direction had hit him. Thereafter, on 23.06.16 

she filed the FIR vide Ext.1. Ext.1(1) is her signature. She also stated that there 

was delay in lodging the FIR as she was busy in the treatment of her father. 

7.        In her cross-examination, she deposed that she has not herself 

seen the incident. Her father is aged about 60 years. 

8.         PW.2 is Md. Ikram Ali. He deposed that in the month of June, 

2016, one day, in the evening time, he was working in D.M. Agency, Hajo road, 

Nalbari. Then he noticed a gathering and on going there, he found a person in 
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injured condition. He brought some water from the nearby shop and gave it to 

the victim. Thereafter, the injured was taken to medical. Police seized two bikes 

from the place of occurrence vide Ext.2, seizure list. Ext.2(1) is his signature. 

9.         Defence declined to cross-examine this witness. 

10.         PW.3 is Bipul Barman. He stated that about a year ago, one day, at 

about 7/8 pm, in the evening, while he was proceeding towards Nalbari market, 

then at Jilikani chowk, he saw public gathering and saw a bike. Then, police 

came and seized the bike vide Ext.2 seizure list. Ext.2(2) is his signature. 

11.         Defence declined to cross-examine this witness. 

12.         PW.4 is Nabajyoti Barman. He deposed that he has no knowledge 

about the incident. He heard that there was an accident. 

13.         Defence declined to cross-examine this witness. 

14.        PW.5 is Dilip Medhi, victim. He stated that on 22.06.16, at about 

7.15 pm, he stopped his bike in front of Tahbildar pharmacy situated at Hajo 

road. Then, one Achiever bike without registration number came in jig-jag style 

proceeding from the opposite direction had hit him on his leg on the right side. 

Thereafter, the workers of the said pharmacy took him to hospital. His small 

finger of right foot was separated and he sustained injury on his right hand. 

Thereafter, he was referred to Down Town hospital from SMK Civil Hospital and 

he took treatment there for about a month. 

15.         In his cross-examination, he deposed that police recorded his 

statement at Nalbari Civil Hospital. It is not a fact that he did not state before 

police that he stopped in front of Tahbildar Pharmacy and then accused had hit 

him. It is a fact that he did not state before police that accused had hit him. 

Accused also sustained injury in the said accident. He filed MACT case. It is not a 

fact that he voluntarily fell on the road and sustained injury. It is not a fact that 

while he was stopping at the left side of the road, the bike had hit him after 

coming by right side. 

16.         PW.6 is Mahesh Kalita. He stated that about 1½ years ago, he was 
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discharging his duty at Nalbari police station. He heard that near Talbildar 

pharmacy, there was a bike accident. Police seized an Achiever bike in his 

presence vide Ext.3. Ext.3(1) is his signature. 

17.        In his cross-examination, he deposed that he does not know the 

registration number of the bike which has been seized. He also does not know 

what paper the police seized. 

18.         PW.7 is Pankaj Haloi. He deposed that the incident occurred about 

1½-2 years ago. On the day of the incident, he was discharging his duty at 

Nalbari PS. Police obtained his signature while seizing a vehicle. Ext.3 is the 

seizure list and Ext.3(2) is his signature. 

19.         Defence declined to cross-examine this witness. 

20.         PW.8 is Gangadhar Barman. He also stated that about 1½ years 

ago, on the day of the incident, he was at Nalbari Police Reserve.  He stated that 

he police seized an Achiever bike vide Ext.3, seizure list. Ext.3(3) is his signature. 

21.         During cross examination, this witness deposed that accused had 

made phone call to him stating that his vehicle was hit. 

22.         PW.9 is Medical Officer Dr. Dilip Kr. Nath. He deposed that on 

21.06.16, he was working at SMK Civil Hospital, Nalbari as M&HO-I. On that day, 

at 7:31 pm, he examined one Sri Dilip Medhi, 59 years, male, s/o- Lt. Nitynanda 

Medhi, village Japarkuchi PS:-Nalbri & Dist. Nalbari bearing Emergency 

registration No.11086/16 in connection with Nalbari P.S., Traffic Branch G.D. 

Entry 552 dated 21.06.16 .The patient was escorted by A.S.I. Bhupen Kalita and 

accompanied by family members. On examination, he found the following 

injuries- There was crush injury on right foot. After emergency management in 

O.P.D., patient was referred to G.M.C.H. In his opinion, the injury is of grievous in 

nature and caused by  blunt object. Age of injury is fresh. The M.O exhibited Ext-

4 as the Medical report and Ext-4(1) is his signature. 

23.         In his cross-examination, the M.O revealed that the injury might 

be caused by heavy object falling upon foot. 
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24.         The prosecution examined the Investigating Officer Bhupen Kalita 

as PW.10. He deposed that on 21.06.16, he was working as ASI in Traffic Branch 

in Nalbari PS. On that day, one Md. Imran Ali informed over telephone to the I.C 

of Traffic Branch Dipankar Saikia that there was a collusion between two bikes in 

front of Tahbildar Pharmacy in Nalbari Hajo road. The information was entered as 

GDE No.552 dated 21.06.16. Ext.5 is the extract copy of GDE No.552 dated 

21.06.16 and Ext.5(1) is the signature of SI Dipankar Saikia whose signature he 

could recognize. The I.O further revealed that he was given the task of 

investigation on 21.06.16. He visited the place of occurrence, drew the sketch 

map. Ext.6 is the sketch map and Ext.6(1) is his signature. He seized one 

Achiever bike without number plate in presence of witnesses. Ext.7 is the seizure 

list and Ext.7(1) is his signature. He also seized one Glamour bike bearing Regd. 

No.AS 14 D 9405 in presence of witnesses along with documents. Ext.2 is the 

seizure list and Ext.2(3) is his signature. He recorded the statement of the 

witnesses. Victim was taken to SMK Civil Hospital, Nalbari by local persons. On 

23.06.16, complainant Manikankana Medhi filed a written FIR in the Nalbari PS. 

On receipt of the FIR, the O.C of Nalbari PS registered Nalbari PS Case 

No.423/16 u/s-279/338/427 IPC and he was given the formal task of 

investigation. He examined the informant. He also conducted the Motor Vehicle 

inspection of both the seized vehicle and collected the MVI reports on 29.06.16 

and 05.07.16. He collected the medical report of the victim on 23.07.16 from SMK 

Civil Hospital, Nalbari. On 28.06.16, the owner of the Achiever bike handed over 

the relevant documents to him and brought the accused to police station. He 

seized the documents of the Achiever bike in presence of witnesses. Ext.3(4) is 

his signature. The accused was interrogated, his statements were recorded and 

was allowed to go on bail as the offences were bailable. On completion of 

investigation, he filed charge-sheet against accused Dhiraj Kalita u/s-

279/338/427 IPC. Ext.8 is the charge-sheet and Ext.8(1) is his signature. 

25.         Defence declined to cross-examine the I.O. 

26.         There are the materials on record. 

27.         Now, let us see whether the prosecution has been able to bring 
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home the guilt of the accused person beyond all reasonable doubt. First of all, let 

me scrutinize the evidence on record. The informant PW.1 is a hearsay witness. 

She has not seen the incident. She only stated that on the fateful day, she 

received an information that her father had met with an accident at Jilikani 

chowk, Nalbari town and also heard that her father was already taken to Nalbari 

Civil Hospital. Accordingly, she went to Nalbari Civil Hospital and met her father. 

As this witness is a hearsay witness, hence, prosecution could not derive 

anything from her evidence. Furthermore, she has failed to state before the court 

regarding from whom she received the information that her father had met with 

an accident. Next we come to the evidences of PW.2 and PW.3 who are seizure 

witness of Ext.2 by which the I.O seized the Glamour vehicle of the victim 

bearing Regd. No.AS 14 D 9405 and the documents of the vehicle of the victim. 

They did not state anything material regarding the prosecution story except 

regarding seizing of the victim's vehicle by the I.O.  PW.4 has no knowledge 

regarding the incident. Now, we come to the evidence of the star witness of this 

case i.e. victim PW.5 Dilip Medhi. He deposed in his evidence that on 22.06.16, at 

about 7.15 pm, he stopped his bike in front of Tahbildar pharmacy situated at 

Hajo road. Then, one Achiever bike without registration number came in jig-jag 

style proceeding from the opposite direction had hit him on his leg on the right 

side. Thereafter, the workers of the said pharmacy took him to hospital. His small 

finger of right foot was separated and he sustained injury on his right hand. 

Thereafter, he was referred to Down Town hospital from SMK Civil Hospital and 

he took treatment there for about a month. But, from his evidence, it transpires 

that he failed to identify the accused person as the driver of the said Achiever 

vehicle which hit him. Furthermore, through the victim claimed that the vehicle 

was being driven in jig-jag style and hit him, yet this statement of the victim 

remained uncorroborated. Therefore, the victim is also not of any help to the 

prosecution case. PW.6, PW.7 and PW.8 are seizure witnesses of Ext.3 seizure list 

by which the I.O had seized the documents of the Achiever vehicle and the 

Driving Licence of the accused. But, they also failed to implicate the accused 

person for driving his vehicle rashly or negligently. Furthermore, they also did not 

see the incident as at the time of the incident, PW.6 and PW.7 were discharging 

their duties at Nalbari PS and PW.8 was discharging his duty at Nalbari Police 
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Reserve. Hence, their evidences are not of any help to hold the accused person 

of commission of offence u/s-279/338/427 IPC. PW.9 Medical Officer and PW.10 

Investigating Officer are formal witnesses. I have perused the Ext.6, sketch map 

and it appears that the place of occurrence is at Jilikani chowk which is a busy 

area and there are lots of Pharmacies and other shops and definitely, while the 

incident occurred at about 7.15 pm, in the evening, many persons might have 

witnesses the incident. But, the I.O has failed to record the statement of the 

nearby shopkeepers who have seen the occurrence or who could state that the 

accused was driving the Achiever vehicle in negligent and rash manner due to 

which the accident had occurred.   

28.   The prosecution case has to stand on its own legs. The 

prosecution side in a case of rash and negligent driving should be able to identify 

the driver of the vehicle which caused the accident. There should be no 

ambiguity in identifying the driver of the vehicle which caused the accident. In 

the instant case none of the witness deposed that accused Dhiraj Kalita was 

driving the vehicle during the accident. The elements of the testimony of the 

witnesses is not clear and cogent whether the Achiever vehicle bearing Chassis 

No.MBLKC10ETGGE00673 and Engine No.KC10EFGGE00673 was driven in rash 

and negligent manner by the accused as a consequences of which the accident 

occurred. 

29.  In the instant case the prosecution has not been able to place 

before the court creditable and convincing evidence to show the involvement of 

the accused in the commission of the offences charged with to justify a 

conviction. 

30.  The court cannot form an opinion on mere conjectural hypothesis 

and fix liability on the accused without the offences being proved beyond all 

reasonable doubt. 

31.  In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused Dhiraj Kalita is 

acquitted of the offences u/s-279/338/427 I.P.C. and he is set at liberty forthwith. 
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32.  Seized articles is to be disposed of as per law. 

33.   Bail bonds would be cancelled after expiry of the appellate period. 

34.  Judgment is written in separate sheets and delivered in open 

court. 

   Given under my hand and seal of this court on this the 04th day of 

April, 2019. 

 

                                                         (Sri K.C. Boro) 

                                                           Chief Judicial Magistrate 
                  Nalbari. 

 

 

 Dictated and corrected by me 

   

          (Sri K.C. Boro) 

 Chief Judicial Magistrate 
    Nalbari. 

A P P E N D I X 

 

Witnesses for the prosecution 

PW-1    - Manikankana Medhi, informant. 

PW-2    - Md. Ikran Ali. 

PW-3    - Bipul Barman. 

PW-4   - Nabajyoti Barman. 

PW-5    - Dilip Medhi. 

PW-6    - Mahesh Kalita. 

PW-7    - Pankaj Haloi. 

PW-8    - Gangadhar Barman. 

PW-9    - M.O Dr. Dilip Kr. Nath. 

PW-10   - I.O Bhupen Kalita. 
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Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1  - Ejahar. 

Ext 1(1) - Signature of informant Manikankana Medhi. 

Ext.2  - Seizure list. 

Ext 2(1) - Signature of witness Ikram Ali. 

Ext 2(2) - Signature of witness  Bipul Barman 

Ext 2(3) - Signature of I.O Bhupen Kalita. 

Ext.3  - Seizure list. 

Ext 3(1) - Signature of  witness Mahesh Kalita. 

Ext 3(2) - Signature of witness Pankaj Haloi. 

Ext 3(3) - Signature of witness Gangadhar Barman. 

Ext 3(4) - Signature of I.O Bhupen Kalita. 

Ext.4  - Injury report. 

Ext 4(1) - Signature of Dr. Dilip Kr. Nath. 

Ext.5  - Extract copy of GDE No.552 dated 21.06.16. 

Ext 5(1) - Signature of SI Dipankar Saikia. 

Ext.6  - Sketch map. 

Ext.6(1) - Signature of I.O Bhupen Kalita.   

Ext.7  - Seizure list. 

Ext 7(1) - Signature of I.O Bhupen Kalita. 

Ext.8  - Charge-sheet. 

Ext 8(1) - Signature of I.O Bhupen Kalita. 

 

Defence Exhibits 

None. 

 

 

                                                          (Sri K.C. Boro) 

                                                        Chief Judicial Magistrate 
        Nalbari 


